





XUM 


¢ 





CENTRAL 


Vou. 84. 


LAW JOURNAL 


245 








Central Law Journal. 


ST. LOUIS, MO., APRIL 6, 1917. 








CONSTITUITIONALITY OF PLAN IN WORK- 
MEN’S COMPULSORY COMPENSATION 
ACT FOR INDUSTRIAL INSURANCE. 





In 84 Cent. L. J. 227, there was consid- 
ered recent decision by our Supreme Court 
sustaining the constitutionality of New 
York’s Compulsory Workmen’s Compensa- 
tion Act. Here is considered a decision by 
that high tribunal upholding the Washing- 
ton statute for a like purpose and also the 
industrial feature thereof. Mountain Tim- 
ber Co. v. Washington, 57 Sup. Ct. —. 


sy the New York law owners of busi- 
nesses whose servants are killed or injured 
must pay according to the scale fixed, just 
as before they had to pay, where judgments 
were rendered against them in actions 
brought therefor. By the Washington: law 
a general fund is created by contributions 
arising out of premiums assessed against 
estimated pay rolls of businesses respective- 
ly. From this fund all payments are made 
according to fixed schedules. The Wash- 
ington law aims at distributing the risk and 
burden of loss, instead of allowing it to 
fall only on businesses whose servants are 
killed or injured. 


As the opinion by Justice Pitney puts the 
matter: “The Act in effect puts these haz- 
ardous occupations in the category of dan- 
gerous agencies and requires that the losses 
shall be reckoned as a part of the cost of 
the industry, just like the pay roll, the re- 
pair account or any other item of cost.” 

In answer to claim against constitu- 
tionality of this feature, it is said: “The 


Act cannot be deemed oppressive to any 


class of occupation, provided the scale of 
compensation is reasonable, unless the loss 
of human life and limb is found in ex- 
perience to be so great that if charged to 





the industry it leaves no sufficient margin 
for reasonable profits. But certainly, if 
any industry involves so great a human 
wastage as to leave no fair profit beyond it, 
the state is at liberty, in the interest of the 
safety and welfare of its people, to prohibit 
such an industry altogether.” 


We pause here to comment on the fact. 
that the same kind of limitation is placed 
on this kind of statute as in the regulation 
of a public service company. Regulation is 
not, as has been said, the right to destroy a 
business. It has a constitutional right to 
earn a fair return on its property devoted 
to a public use. It is far from clear, how- 
ever, to see what the state under its police 
power has to do with the productive capacity 
of any property. 


Sut it was said classification under such 
a statute is impossible, because you are 
classifying negligence along with care and 
that depends upon conduct. In answer to 
this the court says: “To the criticism that 
carefully managed plants are in effect re- 
quired to contribute to make good the losses 
arising through the negligence of their com- 
petitors, it is sufficient to say that the Act 
recognizes that no management, however 
careful, can afford immunity from personal 
injuries to employes in the hazardous oc- 
cupations, and prescribes that negligence is 
not to be determinative of the question of 
the responsibility of the employer or the 
industry.” 


or 


With the utmost respect for the learned 
justice, we venture to say this does not 
seem a sufficient answer to the objection. 
In the answer lies, it seems to us, the germ 
of bureaucratic government to ‘the exclu- 
sion ultimately of one’s free right to engage 
in a business of a hazardous nature—at 
least to employ servants in such a business. 


Let us suppose that there are carefully 
managed businesses linked up with those 
conducted in a haphazard way, the latter 
becoming increasingly thus, because losses 
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therein are paid out of a general fund raised 
by assessments upon all. It is certainly a 
hardship to deny to the careful both that 
they shall not pull away from the careless 
and that they shall have nothing to say how 
the latter’s business is managed. Is it not 
arbitrary to make one man pay for the 
faults of his competitor in business and at 
the same time deny him any right to select 
his competitor ? 

However, the noted case of Noble State 
Bank v. Haskell, 219 U. S. 104, seems to 
cover a question of this kind, except that 
there was regulation governing all banks 
against which assessments were levied to 
raise a guaranty fund to make good the 
losses of depositors in such of said banks 
Further- 
more, those asessments were to be levied 
for losses caused in the past only, and the 
banks, whose failure caused the 
could not keep on causing other losses. By 
the legislation here considered, an ill-man- 
aged business, which has caused losses, can 


as shall have become insolvent. 


losses, 


keep on causing losses, while the well-man- 
aged concerns continue to guard them 


from insolvency. 


There seems, therefore, well founded dif- 
ferences between assessing all industrial 
businesses to create a guaranty fund for 
losses arising out of accident in the course 
of employment, and assessing banks for 
losses to depositors in such as may become 
insolvent. As to the former there may be 
no regulation whatever as their 
plants may be built, the supplying of dan- 
gerous tools and implements, the compe- 


to how 


tency or reputation of managers or any- 
thing else promotive of safety. As to banks 
there is some regulation as to capital, the 
amount necessary to do business and other 
provisions looking to security of depositors. 
It might be presumed there was a basis for 
a common assessment on all. The final 
analysis of this industrial law is to put all 
businesses dangerous to health and safety 
under police power for effective regulation 
—especially if one is assessed to pay losses 
happening in the other, 





NOTES OF IMPORTANT DECISIONS. 





PRINCIPAL AND AGENT—CONTRACTS BY 
A “BUFFER” OR “DUMMY” CORPORATION. 
—Stark Electric R. Co. v. McGinty Contracting 
Co., 238 Fed. 657, decided by Sixth Circuit 
Court of Appeals, was a suit for work done in 
building an extension of defendant’s line. Pre- 
liminary negotiations were had with defendant, 
but when the contract. was signed up it was 
made with a construction company, of which 
the same party was president as of the railroad 
company. 

Plaintiff's president said he signed the con- 
tract in ignorance of the fact that it was an 
offer addressed to the construction company 
and did not discover this until some time later, 
when he had done several weeks’ work. He 


-went to defendant's president and told him that 


he did not wish any contract with the construc- 
tion company and his proposition was to the 
railroad company. The president told him the 
construction company was a sort of “buffer com- 
pany” between the railroad and trouble, and 
plaintiff would get his money all right. 

The court submitted to the jury an instruc- 
tion that, if they were convinced that the con- 
struction company for the convenience of the 
railroad company and with the knowledge of 
everybody interested in the transaction “was 
masquerading, acting for and put forth sub- 
stantially as the Stark Electric Railroad Com- 
pany,” plaintiff might recover. 

It was held there was sufficient evidence to 
sustain this instruction. There are a great 
number of cases, merely cited, to sustain this 
effect. At the same time, it seems a little 
difficult to see how a corporation organized to 
do a specific thing can become an agent for 
another, who really does it. Its chartered 
power does not cover such a situation. Nor 
would it seem to be true that the railroad com- 
pany could appoint an agent in this way. When 
the court recites evidence to show that owner- 
ship of stock in the two corporations made the 
one corporation controlled by the other, this 
is not conclusive of their identity being one 
and the same, especially as not all of the stock- 
holders of the railroad company were also 
stockholders of the construction company. 





BULK SALES LAW—TRANSFER TO PART- 
NERSHIP COMPOSED OF TRADER AND AN- 
OTHER.—In Marlow y. Ringen, 91 S. E. 386, 
decided by West Virginia Supreme Court of 
Appeals, the facts show a mortgage by a mer- 
chant of his stock of goods and a transfer to a 
partnership formed by himself and another. Tne 
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arrangement provided for the incoming partner 
putting in an equal amount of merchandise to 
that on hand, all of which was done. 

It was contended that this did not fall under 
the Bulk Sales Law. The court said: “This 
proposition leads to the inquiry, whether pay- 
ment in goods of the same quality and charac- 
ter, equal in value to those in the store, con- 
stituted a sale in bulk of a part of the stock 
of merchandise within the meaning of the stat- 
ute. Evidently the transaction was not entered 
into in the ordinary course of trade or in the 
regular and usual prosecution of Ringer’s busi- 
ness, and it is not disputed that both parties 
wholly failed to comply with the conditions 
imposed by the statute to exonerate the trans- 
action from its interdiction. Had these require- 
ments been complied with, no charge of in- 
validity could successfully have been sustained. 
* * * The obvious effect of the transaction was 
to transfer to Marlow a one-half interest in 
the stock as it was at that time and to Ringer 
a like share of the goods purchased by Marlow. 
* * * Whatever may De the alteration of the 
status of the joint or individual liabilities of 
the partners, the statute expressly condemns 
as fraudulent and void as to creditors of the 
seller, except upon the conditions prescribed, 
the sale in bulk of any part of a stock of mer- 
chandise otherwise than in the ordinary course 
of trade and in the regular and usual prosecu- 
tion of the seller’s business.” 

From this situation the court drew the con- 
clusion that there was such a commingling of 
the merchandise, that there and that added, as 
made the whole chargeable with the debts of a 
lienholder and former creditors “as to render it 
chargeable with the liabilities preferred against 
1 





BANKRUPTCY—PARTICIPATING AS DI- 
RECTOR IN FALSE DECLARATION OF DIVI- 
DEND AS BARRING RELEASE FROM DEBT. 
—That part of the bankruptcy statute which 
bars release by discharge in bankruptcy of a 
debt arising out of fraud in obtaining property 
by false pretenses has received a liberal con- 
struction by Fifth Circuit Court of Appeals in 
a recent decision. Zimmer y. Blount, 238 Fed. 
740. E 

The pleadings in this case allege that de- 
fendant as director of a bank participated in 
the declaration of an unearned and contributed 
dividend for the purpose of enabling him to 
dispose of stock owned by him at a fictitious 
value, whereby he was able to borrow money 
with the stock as collateral far beyond its real 
value. 





There is no specific averment by defendant 
of any representation of the stock’s real value. 
It was averred, however, that defendant de- 
ceived the plaintiff by the false appearance of 
solvency given the bank by the alleged fraudu- 
lent declaration of dividend and thereby ob- 
tained plaintiff’s money. 

The court said: “We think these pleadings 
are sufficient to set out a cause of action in 
deceit for obtaining property by false repre- 
sentations. They allege expressly or by neces- . 
sary implication, the making of the representa- 
tion, its falsity, plaintiff's knowledge of its fals- 
ity, plaintiff’s ignorance of its falsity, his re- 
liance upon its truth and the resulting injury.” 

When one “sets a springe to snare” another, 
he impliedly tells. whomsoever is caught, that 
no springe is there, and he keeps on so telling 
him until he is caught. It is a situation not 
wholly unlike selling to another an article to 
be used for a particular purpose when the 
seller has designedly made it so as to be whol- 
ly worthless for the purpose intended. That 
would be fraud in fact and so we think this 
would be. The gloss of the paint put on to 
cover a fatal defect is like the gloss of a 
fraudulent dividend on stock. 





LABOR UNIONS — AGREEMENTS BE-: 
TWEEN MEMBERS AGAINST BUSINESS 
AS CONDUCTING UNFAIR TRADE.—In Grant 
Const. Co. v. St. Paul Bldg. Trades Coun- 
cil, 161 N. W. 520, decided by Minnesota Su- 
preme Court, a great abundance of authority is 
referred to upon the proposition of the right of 
one to combine with another to interfere with 
a third person’s business. e 

The court says: “The interference with the 
trade relations of one with whom you have no 
trade relations yourself is presumptively un- 
lawful, but conditions may be such as to furnish 
justification for such conduct. * * A person 
may justify such interference if he is in pursuit 
of some lawful object. Intent is not the test. 
The test is broader. A person in furtherance 
of his own interests may take such action as 
circumstances may require, and so long as he 
does not act maliciously toward or unreason- 
ably or unnecessarily interfere with the rights 
of his neighbor, he cannot be charged with 
actionable wrong, whatever may be the result 
of his conduct in pursuing his own welfare.” 

A statement such as the above as a proposi- 
tion of law has about the same certainty as 
a woman’s test was in determining the quali- 
ty of a certain article, which she said was 
good or bad if it sinks or swims, but which she 
did not know. 
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We think it is not true, that people may com- 
bine with others to interfere in contracts 
to which they have no relation, because their 
own interests may so advise. And if they have 
such right, the question of their having or not, 
malice has nothing to do with the case. 


This sort of interference has been held by 
some courts justifiable on the theory of labor 
unions having the right under the law to or- 
ganize for their own advantage. But if it is 
generally ‘unlawful to interfere, as the court 
states it is, how may that be obviated by such 
encouragement? They organize for their ad- 
vantage, but no contract or agreement between 
them in organizing can affect third persons’ 
rights. There are many ways of organizing to 
improve themselves, without obtaining a char- 
ter which differentiates the organized body 
or its members so far as ordinary rights are 
concerned. For instance, if there is presump- 
tive unlawfulness as to the third person, that is 
not changed by agreements between members 
of a union so as to make their acts presumptive- 
ly right. 








WHAT EMPLOYES ARE WITHIN 
THE FEDERAL EMPLOYERS’ LIA- 
BILITY ACT. 


Generally—The Federal Employers’ Lia- 
bility Act? covers the liability of carriers 
by railroad in interstate commerce and in 
territory over which the United States has 
exclusive jurisdiction. Broadly speaking, 
the act applies to carriers engaged in in- 
terstate commerce and to their employes 
while engaged in such commerce.* 


The act applies only when the relation of 
master and servant exists, and all who 


(1) This subject is treated exhaustively in a 
note in 10 N. C, C. A. 154 and notes therein 
referred to. The writer is indebted to the pub- 
lishers of the work containing those notes for 
much of the information contained in this ar- 
ticle, 

(2) Act of Congress, April 22, 1908; 35 Stat. 
65; U. S. Comp. St. Supp. 1911, p. 1322, as amend- 
ed by Act of Congress, April 5, 1910; 36 Stat. 
291; Fed. St. Ann. Supp. 1912, p. 335. 

(3) Second Employers’ Liability Cases, 223 
U. S.1,1N. C. C. A 875, 32 Sup. Ct. 169, 56 L. 
Ed. 327, 38 L. R. A. (N. S.) 44. 

(4) Wagner v. Chicago & A. R. Co., 265 II. 
245, aff’'g. 180 Ill. App. 196. 





are engaged in duty which has direct rela- 
tion to the interstate business of the car- 
rier are within the protection of the act.® 

The nature of the work being done at the 
time of the injury fixes the status of the 
employe ;* the question being, was _ the 
work a part of the interstate commerce in 
which the carrier was engaged ?* 

“The true test of employment in such 
commerce in the sense intended is, Was the 
employe at the time of the injury engaged 
in interstate transportation or in work so 
closely related to it as to be practically a 
part of it?’® 

The work of some employes, however, 
has a broader connection with the entire 
operation of the road than has the work 
of other employes. The work of a brake- 
man, for instance, may be determined by 
the character of the freight or other thing 
being transported by the train on which 
he is employed, while the work of a line- 
man about the wires of an interstate elec- 
tric railway is not subject to such a test.’ 
All of the work done by the class of work- 
men to which the latter belongs has such a 
direct connection with interstate commerce, 
when the road is an interstate road, that 
the part belonging to interstate commerce 
cannot be distinguished from that part 
which is intrastate commerce, and as a 
consequence the whole must be treated as 
belonging to the former and the employe as 
being within the protection of the act. In 
the case of Behrens v. Illinois Cent. R. 
Co.,!° the court said: 


“T consider that the usual and ordinary 
emp'oyment of the decedent in interstate 
commerce, mingled though it may be with 


(5) Doherty, Liability of Railroads to Inter- 
state Employes, § 17. 

(6) Chicago & A. R. Co. v. Mitchell, — Ind. 
App. —, 110 N. E. 78 (1915); Fairchild v. Penn- 
sylvania R. Co., 155 N. Y. Supp. 751; Parsons 
v. Delaware & H. Co., 167 App. Div. 536. 

(7) Southern R. Co. v. Peters, 69 So. 611 
(1915); Columbia & P. S. R. Co. v. Sauter, 223 
Fed. 604. 

(8) Shanks v. Delaware, L. & W. R. Co., 239 
U. S. 556, 36 Sup. Ct. 188. 

(9) Ross v. Sheldon, 154 N. W. 499 (1915). 

(10) 192 Fed. 581. 





- 




















XUM 





Vou. 84. 


CENTRAL LAW JOURNAL 249 








employment in commerce which is wholly 
intrastate, fixes his status, and fixes the 
status of the railroad, and the mere fact 
that the accident occurred while he was en- 
gaged in work on an intrastate train, rath- 
er than a few minutes earlier or later, when 
he might have been engaged on an inter- 
state train is immaterial. If he was en- 
gaged in two occupations that are so 
blended as to be inseparable, and where the 
employe himself has no control over his 
own actions and cannot elect as to his em- 
ployment, the court should not attempt to 
separate and distinguish between them.” 


To the contrary, however, when the 
work is such that its interstate and intra- 
state characters are plainly divisible and 
distinguishable one from the other, such 
division will be made and the employe de- 
clared to be within or without the act as 
the nature of the work may determine. 
Thus, where a brakeman was _ injured 
while engaged in switching an intrastate 
car, he was not within the act, although 
the train from which the car was detached 
was made up of cars and freight moving 
in both interstate and intrastate coim- 
merce.”* 

“If at the time of the accident, the in- 
jured employe was engaged in intrastate 
commerce, his remedy is governed exclus- 
ively by the laws of the state where the 
accident occurred. Trainmen, such as en- 
gineers, firemen, flagmen, baggagemen, 
brakemen, porters, and conductors, are not 
employed in interstate commerce when 
they are assisting exclusively in the move- 
ment of intrastate traffic.”’* 

It is-immaterial that the instrumentality 
causing the injury was operating wholly 
in intrastate commerce if the employe and 
his railroad employer were engaged in in- 
terstate commerce.** 

Repair and construction work distin- 
guished—The distinction seught to be made 


(11) Van Brimmer v. Texas & P. R. Co., 190 
Fed. 394. 

(12) Roberts, Injuries to Interstate Em- 
ployes, § 29. 

(13) Second Employers’ Lia. Cases, 223 U. S. 
1,1N. C. C, A. 875, 885, 56 L. Ed. 327. The case of 
Illinois Cent. R. Co. v. Rogers, 221 Fed. 52, 136 
Cc. C. A. 530, holds the contrary, but cannot be 
taken as an authority in view of the Supreme 
Court decision above cited. 





here is that between an instrument that 
has actually entered into direct connection 
with or become a part of interstate com- 
merce and one that has not. An employe 
in a roundhouse engaged in the repair of 
an engine which has been and is _ being 
used in interstate commerce, but which is 
in the shop temporarily for the purpose of 
being repaired, is engaged in that com- 
merce. But an employe of a locomotive 
works engaged in the construction of an 
engine, which, when completed, will be de- 
livered to a railroad for use in interstate 
commerce, is not employed in that com- 
merce. In the latter instance the engine 
was not associated in any respect with in- 
terstate commerce; while in the former the 
engine was an essential part of that com- 
merce which had stopped momentarily for 
repairs. 

A carpenter engaged in the erection of 
an extension or addition to a railroad com- 
pany’s repair shops, in which engines used 
in interstate commerce were repaired, it be- 
ing intended that the old building and the 
new, when completed, should be converted 
into one building by tearing out the end 
of the old building to which the new was 
attached, was held to be employed in in- 
terstate commerce. In part the court said: 
“There can be no doubt that if it had been 
an original structure intended to bé used as 
an instrumentality of interstate commerce, 
but which had never been actually put to 
such use, the federal act could not be in- 
voked. But here we have a very different 
state of case. The distinction between 
the erection of an original structure in- 
tended to be used as a repair shop for en- 
gines engaged in interstate commerce, but 
which has not yet been put to that use, and 
the erection of an extension or addition to 
a building which is already being used as 


‘such repair shop, is apparent. The one is 


an original undertaking which has not yet 
been impressed with its characteristic as 
an instrumentality of interstate commerce, 
while the other is merely an annex to or 
enlargement of a building being already so 








i 
i 
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used, and from its very inception is neces- 
sarily looked upon and regarded as a part 
of and impressed with the nature of the 
parent structure. No matter how large the 
extension or addition, if it is to be used in 
the same business and forms a part of the 
original building, and is to be used in con- 
nection with the work done therein, it is 
nothing more than a repairing of that 
building that the work may be more ef- 
ficiently and promptly executed ; and if the 
old structure is already in use as an in- 
strumentality of interstate commerce, nec- 
essarily any repairing or extension designed 
to make it more effective as such an in- 
strumentality is a work in furtherance of 
or aid to interstate commerce.”’"* 


A lineman was killed while placing 
cross-arms on a line of poles along a rail- 
road, the arms being intended to support 
signal wires necessary in the operation of 
the road. One of said wires was already 
on the poles and in use and five or six new 
ones were to be added. The work was for 
the purpose of converting a hand signal 
system into an automatic system. It was 
held that the employe was engaged in in- 
terstate commerce.’® 


In the case last cited the court said: 
“That there may be a distinction between 
repair work and construction work is rec- 
ognized in the case of Pedersen v. Dela- 
ware, L. & W. R. Co.** The argument for 
appellant is that the lines and instrumen- 
talities of the defendant were complete, 
and, as such, in repair without the addi- 
tion of new cross-arms, and without the 
proposed addition of new wires, and with- 
out the proposed ‘automatic’ system; that, 
while the automatic system was proposed 
to be used upon the line (and therefore in 
interstate commerce), it had not yet been 
thus used. The line of demarkation be- 


(14) Thompson y. Cincinnati, N. O. & T. P. 
R. Co., 165 Ky. 256. 
(15) Ross v. Sheldon, 154 N. W. 499 (1915). 


(16) 229 U. S 146,3 N.C. C, A. 779, 57 L. Ed. 
1125, Ann. Cas. 1914C, 153. 





tween repair work, on one hand, and con- 
struction work, on the other, is not always 
easily discernible. Repair often, if not 
usually, involves more or less construction 
and substitution. It likewise involves bet- 
terment and improvement. The recent de- 
cisions of the Supreme Court are, in ef- 
fect, declaring the rules of construction 
which shall guide all the courts and liti- 
gants in determining whether the facts in a 
given case bring it within the federal act. 
It is highly desirable that such rules at- 
tain as great a degree of certainty as prac- 


‘ticable, and such is the manifest aim of the 


high court. To such end the distinction 
between ‘repair’ and ‘construction’ work 
must not be drawn too fine. The trend 
of the cases thus far decided indicate that 
labor and _ betterment upon an interstate 
line of railway will not be deemed as new 
construction work unless it is clearly such. 
That is to say, mere doubt will be resolved 
in favor of ‘repair and maintenance.’ ‘Phe 
substitution of a 90-pound rail for a 60- 
pound rail partakes of the nature both of 
repair and construction: likewise the sub- 
stitution of five wires for one or the addi- 
tion of four wires to one. In the case be- 
fore us the new cross-arms were attached 
to the old poles. They were intended for 
the support of the old wire and _ others. 
They were not independent construction. 
They could not stand alone. They had no 
function to perform, except as a part of 
the electrical system of the defendant rail- 
way, which system was in actual operation 
at the time of the injury. Whether the 
work is ‘repair’ or ‘construction’ depends 
somewhat upon the real entity upon which 
the labor is being wrought. Appellant con- 
centrates his mind upon the new ‘automatic 
system,’ as distinguished from the old ‘hand 
system.’ Regarding the ‘automatic sys- 
tem’ as a separate and distinct entity, he 
naturally argues that it only came into be- 
ing as a result of new and independent 
construction. We think, however, that it 
cannot be regarded as the real entity upon 
which we must look in passing upon the 
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question before us. The signal system, 
whether ‘hand’ or ‘automatic,’ was a part 
of the electrical system of the de- 
fendant, all of which was carried 
physically upon the same line of poles. 
While various functions attached to var- 
ious wires, yet the decedent, as a lineman, 
sustained the same relation to each and all, 
and they each and all sustained the same 
relation to interstate commerce.” 


Workmen employed in the construction 
of a tunnel, which, when completed, would 
be put in service as part of an interstate 
railroad, were not engaged in _ interstate 
commerce.** 


Trackmen—A laborer 
operation of a steam shovel, which was em- 
ployed in the repair and maintenance of 
defendant’s tracks, used to transport inter- 
state commerce, was within the protection 
of the act.** 


assisting in the 


An employe helping to remove trash and 
drift so that a trestle could be erected to 
be used temporarily as a bridge for the 
passage of trains bearing both interstate 
and intrastate traffic, the old bridge having 
been so used, and as false work for the re- 
building of the bridge, was engaged in 
interstate commerce.” 


An employe engaged with others in re- 
pairing a trestle, part of an interstate road, 
and who was killed while returning to the 
bunk cars, furnished by the defendant for 
the accommodation of its employes,- after 
his day’s work was done, was engaged in 


(17) Raymond y. Chicago, M. & St. P. R. Co., 
233 Fed. 239; Jackson vy. Chicago, M. & St. P. R. 
Co., 210 Fed. 495. See also, McKee v. Ohio V. E. 
R. Co., 88 S. E, 616. Other cases having some 
bearing on this question are: Glunt v. Pennsyl- 
vania R. Co., 249 Pa. St. 622; Clark v. Chicago, 
G. W. R. Co., 170 Ja, 452, 152 N. W. 635 (1915); 
Bravis v. Chicago, M. & St. P. R. Co., 217 Fed. 
234, 133 C. C., A. 228; Jackson y. Chicago, M. & 
St. P. R. Co., 210 Fed. 495. 


(18) Tralich v. Chicago, M. & St. P. R. Co., 
217 Fed. 675. 

(19) Columbia & P. S. R. Co. v. Sauter, 223 
Fed. 604. 





interstate commerce and his administrator 
was entitled to recover under the federal 
act for his death.?° 


A foreman whose duties required him, 
with the help of his men, to keep in repair 
the tracks and switches of his employer’s 
freight yard, which was used for breaking 
up and making up trains devoted to inter- 
state, as well as to intrastate, traffic, and 
who was killed by a train while crossing 
a track after having repaired some 
switches, was engaged in interstate com- 
merce at the time.* . 


An ironworker on a bridge, used regu- 
larly for both interstate and _ intrastate 
commerce, who was assisting in the work 
of an additional track thereon, and who was 
struck by a train while crossing a track to 
get some rivets to be used in his work, was 
engaged in interstate commerce at the time 
he met his death.** 


A section foreman, returning on a hand- 
car to his home station after having re- 
paired a broken rail-joint, and who was 
injured while helping to lift the handcar 
from the track so that a train could pass, 
was held to have been engaged in inter- 
state commerce.** 


A laborer on a railroad track used for 
transporting both intrastate and interstate 
traffic ;** a foreman helping to remove old 
rails and to replace them with new ones, 
the road being used for both local and in- 
terstate freight ;*° a section hand helping to 
replace old rails with new ones in a switch 
track which was partly used for interstate 


(20) Louisville & N. R, Co..v. Walker, 162 
Ky. 209. 

(21) Willever v. Delaware, L. & W. R. Co., 87 
N. J. L. 348, 94 Atl. 595 (1915). 

(22) Pedersen v. Delaware, L. & W. R. Co., 
229 U. S. 146, 3 N. C. C. A. 779. 

(23) Texas & P. R. Co. v. White, 177 S. W. 
1185 (1915). 

(24) Lombardo v. Boston & M. R. Co., 223 
Fed. 427. 

(25) Cherpeski v. Great Northern R. Co., 128 
Minn. 360. 
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traffic ;°° and a man engaged in sweeping 
snow from a track used for both interstate 
and intrastate traffic,*7 were engaged in 
interstate commerce and entitled to the 
protection of the act. 


Trainmen—Where the freight train of 
which plaintiff was conductor, was con- 
solidated with another train, the conductor 
of which was then in charge of the train 
thus made up, but plaintiff was entitled to 
ride on the train and to pay for the trip, 
and at a station where some switching was 
to be done the plaintiff assisted therein, the 
conductor of the train being crippled, and 
while so engaged he was injured, it was 
held that he was within the protection of 
the act, it being shown that the train was 
moving interstate commerce. It was said 
that the plaintiff “did not by leaving the 
caboose, and by not standing upon his 
rights to travel in the caboose as a pas- 
senger, lose entirely his character of em- 
ploye.”?* 

The engineer of an _ engine used to 
switch cars of coal and to place them on a 
trestle where the coal would be dumped 
into pockets, from which it was taken in- 
discriminately to supply engines employed 
in intrastate and interstate commerce, was 
engaged in interstate commerce, the cars of 
coal having come from another state two or 
three days previous to the time in ques- 
tion.?® 


The engineer of an interstate train whose 
run lies wholly within one state, is en- 
gaged in interstate commerce and is with- 
in the protection of the act.*° 


The engineer of an interstate train who 
fell into a pit in the railroad company’s 


(26) Truesdell v. Chesapeake & O. R. Co., 
159 Ky, 718. 
(27) Hardwick v. Wabash R. Co., 181 Mo. 


App. 156, 168 S. W. 328 (1913). 

(28) Seaboard Air Line Ry. v. McMichael, 143 
Ga. 689, 85 S. E. 891 (1915). 

(29) Barlow v. Lehigh Valley R. Co., 214 N. 
Y. 116. 

(30) Hearst v. St. Louis, I. M. & S. R. Co., 
188 Mo, App. 36. 





roundhouse while on his way to find his 
engine, was engaged in interstate com- 
merce at the time.** 


It was held that the question whether a 
switchman was engaged in interstate com- 
merce was properly submitted to the jury, 
where he was injured while helping to re- 
move empty cars from a side track in or- 
der to place thereon cars of coal which had 
been shipped from another state, the work 
being done by the engine which pulled the 
coal cars, and to the crew of which he be- 
longed.*” 


A brakeman, injured while coupling an 
engine and tender to a baggage car, the 
train being an intrastate train and no in- 
terstate matter being in the baggage car, 
was not engaged in interstate commerce, 
although the train would ultimately contain 
cars moving in interstate commerce.** 


A switchman, injured while switching a 
car consigned from a point in another state 
to a point on his employer’s road. which 
road lay wholly in one state, was injured 
in interstate commerce.** 


Where a brakeman was injured while 
attempting to board a moving train in the 
line of his employment, the train being 
intrastate but containing interstate cars, 
was employed in interstate commerce at 
the time of his injury.** 


A brakeman on a train containing inter- 
state commerce was injured at the terminal 
point while on his way to secure final in- 
structions from his conductor after hav- 
ing gone for a drink of liquor. Held, that 
the jury properly found that he was in- 
jured in interstate commerce, the court in 


(31) Seaboard Air Line Ry. v. Padgett, 236 
U. S. 668. 


(32) Pennsylvania Co. v. Donat, 239 U. S. 50. 


(33) Atchison, T. & S. F. R. Co. v. Pitts, 44 
Okla. 604, 9 N. C. C. A, 545, 145 Pac. 1148 (1915). 


(34) Trowbridge v. Kansas City & W. B. R. 
Co., 192 Mo. App. 52, 179 S. W. 777 (1915). 

(35) Mattocks v. Chicago & A. R. Co., 187 
Ill. App. 529. 
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part saying that, “Any brief absence from 
the scene of work or instrumentality, which 
is not inconsistent with the employe’s duty 
to his employer, does not, necessarily, pre- 
clude his efficiently claiming to be still on 
duty and engaged in interstate com- 
merce.”*¢ 


A member of the crew of an interstate 
train, injured while cutting out a bad order 
car before the train actually started on its 
trip, was injured in interstate commerce.** 


An employe engaged in breaking up a 
train of empties preparatory to making up 
another train, none of the cars of which 
train ran out of the state but some of them 
had contained interstate baggage, which 
had been removed before the work in 
question commenced, was not engaged in 
interstate commerce.** 


Shopmen—Shop employes at work re- 
pairing engines and cars which have been 
taken out of interstate commerce tempo- 
rarily for the purpose of receiving such re- 
pairs are generally held to be engaged in 
interstate commerce, and, so, entitled to 
the protection of the act.*® 


The deceased was employed as a re- 
pairman in a railroad roundhouse, build- 
ing and repairing trucks for engines used 
in both interstate and intrastate com- 
merce. At the time of his death he was 
at work on the truck of an engine with- 
drawn from a yard in which about 70 per 
cent of the work was interstate commerce 


(36) Graber v. Duluth, S. S. & A. R. Co., 159 
Wis. 414. 

(37) Sears v. Atlantic Coast Line R. Co., 169 
N. C. 446, 86 S. E. 176 (1915). 

(38) Fairchild v. Pennsylvania R. Co., 155 N. 
Y. Supp. 751. . 


(39) St. Louis & S. F. R, Co. v. Conarty, 106 
Ark, 421; Gaines v. Detroit, G. H. & M. R. Co., 
148 N. W. 397 (1914); Winters v. Minneapolis & 
St. L. R, Co., 126 Minn. 260, 148 N. W. 106 (1914); 
Cross v. Chicago, B. & Q. R. Co., 191 Mo. App. 
202; Missouri, K. & T. R. Co. v. Denahy, 165 S. 
W. 529 (1914); Law v. Illinois Cent. R. Co., 208 


' Fed. 869; Baltimore & O, R. Co. v. Darr, 204 


Fed. 751, 124 C. C. A. 565. 





and it was not returned to the yard until 
three days later. Held, that he was en- 
gaged in interstate commerce at the time 
of the fatal accident.* 


A machinist employed in switch yards to 
repair engines, was directed to make some 
repairs on an engine engaged in switching 
interstate traffic. He was walking along a 
track on his way to do the work when he 
saw the engine approaching. He stepped 
out of the way to allow it to pass and was 
struck by another engine and killed. It 
was held that he was engaged in interstate 
commerce at the time of the accident.*? 


An employe using a paint gun to paint 
cars used in interstate commerce, was en- 
gaged in that commerce.** 


An employe engaged in wheeling coal to 
heat the shop in which employes were at 
work repairing cars that were used in in- 
terstate commerce, was employed in in- 
terstate commerce.** 


One who was killed while cleaning sten- 
cils, which were used for marking cars 
used in interstate commerce, was held not 
to be engaged in interstate commerce.* 


Miscellaneous—A car inspector who was 
between the engine and cars of an inter- 
injured while disconnecting the steam hose 
state train, so that another engine could be 
substituted, when the train would resume 
its journey, was engaged in interstate 
commmerce.*® But a car inspector who was 
killed by an east-bound train while he was 
inspecting a west-bound train, and there 
was no evidence that any part of either 
train, or any person or thing in either 


(40) Southern Pac. Co, v. Pillsbury, 170 Cal. 
782, 151 Pac. 277 (1915). 

(41) Staley v. Illinois Cent. R. Co., 268 IIL 
356. 

(42) Baltimore & O. R,. Co. v. 
Atl. 225. 

(43) Cousins v. Illinois Cent. R. Co., 126 
Minn. 172, 148 N. W. 58, 6 N. C. C. A. 182. 
- (44) Illinois Cent. R. Co. v. Rogers, 221 Fed. 
52, 186 C. C. A. 530. 

(45) Kansas City S. R. Co. 
Ark. 396, 175 S. W. 1164 (1915). 
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train, was moving or being transported in 
interstate commerce, it was held that he 
was not engaged in interstate commerce, 
and, hence, not within the protection of the 
act.*® 


An employe was engaged in inspecting 
interstate cars in a freight yard when a 
wreck occurred in another part of the yard 
which obstructed some of the tracks. As 
required by the rules of the company, he 
rendered assistance in clearing the ob- 
structed tracks, and was injured while so 
doing. Some of the cars which had not 
been placed in the train he was inspecting 
would have been conveyed over the ob- 
structed tracks, but by reason of the ob- 
struction they were detoured, which caused 
the train to be late. Held, that he was 
engaged in interstate commerce at the time 
of his injury.‘ 


A yard clerk, whose duty it was to make 
a record of interstate cars coming to and 
leaving the yards, was engaged in inter- 
state commerce.** 


A yard employe fired an engine prepara- 
tory to its hauling an interstate train, and 
was injured while helping to move the en- 
gine to a place where a barrel of oil would 
be taken on for the trip. Held, that he 
was engaged in interstate commerce.*® 


One employed to clean ashes from a pit 
which were dumped by both intrastate and 
interstate engines, was engaged in inter- 
state commerce.*° 


A special officer or watchman employed 
in a railroad yard, in the line of duty, 
boarded the tender of a locomotive pulling 


(46) Boyle v. Pennsylvania R. Co., 221 Fed. 
453. 

(47) Southern R. Co. v. Puckett, 16 Ga. App. 
551, 85 S. E. 809 (1915). 

(48) Pittsburgh, C., C. & St. L. R. Co. v. 
Farmers’ T. & S. Co., 108 N. E. 108 (1915). 

(49) Tonsellito v. New York Cent. & H. R. R. 
Co., 87 N. J. L, 651, 94 Atl. 804 (1915). 

(50) Grybowski v. Erie R. Co., 88 N. J. L. 
95 Atl. 764 (1915); Cincinnati, N. O. & T. P. 
Co, v. Clarke, 169 Ky. 662, 185 S. W. 94. 
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an interstate train, for the purpose of pre- 
venting trespassers from getting on the en- 
gine. As the train moved out three men 
boarded the “blind baggage,” and the of- 
ficer shouted at them, whereupon they 
jumped to the ground and ran. The of- 
ficer alighted and gave chase, during which 
he was injured. Held, that he was engaged 
in interstate commerce at the time.** 


One employed by an interstate railroad 
to cultivate the yard about one of its sta- 
tions, and to collect and burn trash, was 
not engaged in interstate commerce.** 


Employes switching loaded coal cars 
from a storage track to a coal shed, the 
coal to be used in interstate engines, were 
not engaged in interstate commerce.*® 


Operatives of a coal chute where both 
intrastate and interstate engines are coaled, 
are engaged in interstate commerce,”* al- 
though waiting for a car of coal to be 
placed for them,®® or on the way to an of- 
fice to turn*in slips showing the coal used 
during the day.*® 


A foreman of a crew making up ipter- 
state trains,°* and a lineman erecting tele- 
graph poles to be used in directing inter- 
state trains,"* were engaged in interstate 


commerce. C. P. Berry. 


St. Louis, Mo. 


(51) Smith v. Industrial Acc. Com’n., 26 Cal. 
App. 560, 147 Pac. 600 (1915). 

(52) Galveston, H. & S. A. R. Co. v. Choj- 
nacky, 163 S. W. 1011 (1914). 

(53) Chicago, B. & Q, R. Co. v. Harrington, 
36 Sup, Ct. 517. 
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N. Co., 75 Ore. 358, 146 Pac. 1097 (1915). 

(56) Chicago, R. I. & P. R. Co. v. Bond, 148 
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335. 
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CARRIERS OF GOODS—WAIVER OF LIEN. 








YAZOO & M. V. R. CO. v. ZEMURRAY. 





Circuit Court of Appeals, Fifth Circuit. January 
16, 1917. Rehearing Denied February 27, - 
1917. 





238 Fed. 789. 





Though the carrier can, notwithstanding the 
usual clause of the bill of lading as to delivery 
to the consignees on payment of the freight, 
and regardless of the ownership of the goods, 
waive its lien and recover the freight from the 
consignor, where the carrier attempted to col- 
lect from the consignee, but through error col- 
lected only part of the amount due, and could 
thereafter have collected the balance from the 
consignee who owned the goods, from other 
goods in its possession, it will be bound by its 
election to collect from the consignee and not 
permitted to sue the consignor for the balance. 





PARDEE, Circuit Judge. The facts of this 
case and the reasons for judgment in the Dis- 
trict Court are fully stated in the opinion of the 
court overruling the motion for a new trial, as 
follows: 


“In this case the plaintiff sues for $36 freight 
on a shipment from New Orleans, La., to 
Natchez, Miss. The jury was waived, and the 
case tried in open court on the pleadings, ad- 
missions of counsel and-some evidence. The 
facts are not in dispute, and are as follows: 
Zemurray sold a carload of ripe bananas to A. 
Pegano at Natchez, Miss., terms f. o. b. New Or- 
leans, La., but before shipping them required 
the purchaser to deposit the price in a bank in 
Natchez subject to his draft. The car was 
shipped, consigned to Pegano, and the railroad 
issued its bill of lading in the usual form. The 
proper amount of freight was $45, but the rail- 
road made delivery to Pegano and by error col- 
lected only $9. Thereafter demand was made 
on Pegano for the balance. He did not pay. 
The attorneys for the railroad wrote him sev- 
eral letters, but did not sue him. The railroad 
made demand on Zemurray. He advised it of 
his method of making the sale, declined to pay 
the difference in freight, and subsequently ad- 
vised the railroad of other shipments made to 
Pegano that might have been reached by pro- 
cess. It is not shown that Pegano was in- 
solvent, and he was doing business at the time 
this suit was entered. There was judgment in 
favor of the defendant, and plaintiff has applied 
for a new trial. 

“The plaintiff contends that a ‘carrier may 
waive its lien and deliver the freight and hold 





either the consignee or consignor, and this re- 
gardless of the usual clauses in bills of lading 
as to delivery to the consignees, he paying 
freight, and regardless of the ownership of the 
goods. Many cases have been cited, and the 
rule contended for seems to be supported by 
the weight of authority. 

“However, in deciding the case against the 
plaintiff, I did so because I was satisfied the 
railroad could have collected from. the con- 
signee, if it had sued him; that having elected 
to collect the freight from the consignee, who 
was the owner of the fruit and bound to pay 
the freight ultimately, it would be inequitable 
to permit the carrier to change its base and 
proceed against the consignor, who was only 
technically liable. Conceding that Zemurray 
was primarily liable to the railroad because_of 
having made the contract, the mode of ship- 
ment was prima facie notice to the carrier that 
the shipper had parted with ownership on de- 
livery of the goods to it and that the shipment 
was for account of the consignee. Before suit, 
the railroad was advised of the actual facts, and 
property of the consignee subject to execution 
pointed out. Considering ali this, I see no 
reason to change my opinion. 

“The motion for a new trial will be denied.” 

We might rest our decision upon the facts 
and reasons as given by Judge Foster, but we 
deem it proper to go further. : 

On the facts stated, we doubt the jurisdiction 
of the court on the ground that the amount 
involved is less than $3,000. It appears to bea 
case of ordinary collection of a freight bill 
wherein the carrier through error and neglect 
failed to collect the stipulated freight from the 
consignee, and now sues the consignor. 

We find no question in this case involving 
the Elkins law, or any other interstate com- 
merce laws. 

Since the shipment was regular in all re- 
spects and the only thing complained of is the 
failure of parties responsible to pay the freight, 
we are also of opinion that even on the case 
made, the plaintiff in error delayed too long to 
bring suit, and his claim is prescribed under 
Louisiana law by three years as pleaded in the 
case. 

Waiving, however, the question of jurisdic- 
tion, we find no reversible error in the pro- 
ceedings of the District Court. 

Judgment affirmed, with costs. 


Note.—Estoppel Against Carrier to Demand 
Freight Charge from Consignor—It appears to 
be well settled that in general a consignor is 
liable to a carrier for freight charges, because 
it is with him that the contract of carriage is 
made. If a consignee, then, also may be made 
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liable this is on another theory. And this theory 
would seem to create something like a secondary 
liability. 

Thus in St. L. S. W. R. Co. v. Grambling, 97 
Ark. 353, 133 S. W. 1129, it was said: “The 
carrier has the right to look to the consignor or 
owner of the goods for payment of the freight 
and he may waive his lien upon the goods by 
delivering them to the consignee and still hold 
the consignor liable upon the contract of ship- 
ment.” Waiver of lien therefore has nothing to 
do with the status of liability for freight charges, 
whatever else it might have to do with disobedi- 
ence of direction not to deliver until freight 
should first be paid. 


In B. & O. S. W. Ry. Co. v. New Albany, B. 
& B. Co., 48 Ind. App. 647, 94 N. E. 906, it was 
held that consignor was liable for the established 
rate of freicht in an interstate shipment, not- 
withstanding any contract between him and con- 
signee. In this case the goods were billed at too 
low a rate which was paid by consignee at 
destination when the goods were delivered to him. 
The carrier notified the consignee and demanded 
of him the difference, which he refused to pay. 
It then notified the consignor who likewise re- 
fused to pay. The carrier then sued the con- 
signor. Demurrer was filed and sustained and 
this ruling was reversed. It was claimed that 
estoppel arose against carrier for not collecting 
from the consignee by enforcement of its lien 
on the property transported. It was said: “While 
this is true it was the shipper who engaged the 
services of the carrier and who became liable 
for the charges in the first instance. Such lia- 
bility could only be discharged by payment.” Is 
there any legal difference between this case and 
that at bar, in that the latter does not concern 
an undercharge but part payment on a correct 
charge? There was the same thing in the way of 
— in both cases, if there could be estoppel 
at all. 

It even has been held that where there has 
been an undercharge the difference cannot be 
collected from the consignee, if the latter was re- 
ceiving the voods for sale on commission and 
had accounted with his principal. Penna. R. Co. 
v. Titus, 142 N. Y. Supp. 43, 156 App. Div. 830. 
If he has not settled, this shows that the right to 
collect from consignee depends upon benefit ex- 
tended to him—in other words, upon a secondary 
consideration, but not that this would displace 
the primary liability in any other way than by 
actual payment. 

As matter of law, the consignor agrees to pay 
the rate the law says shall be paid. If the carrier 
collects only a part of the true freight from the 
consignee, and this by consignor’s consent, how 
does this tend in any way to absolve him from 
his obligation? The party secondarily liable is 
presumed to act in a two-fold capacity—first as 
agent of the party primarily liable, and secondly, 
because he is seeking his own advantage. His 
promise to pay or his acceptance of the goods 
raising a promise to pay may make him liable, 
but it does not touch the status of the consignor 
as the party primarily liable. The carrier is not 
allowed to cease to demand the proper amount, 
just as his acceptance of less than the true 
amount, even on compromise, can bind it in no 
way. 

In Central of Ga. R. Co. vy. Birmingham, S. & 
B. Co., 9 Ala. App. 419, 64 So. 402, it is said 








carrier may look either to consignor or con- 
signee for the freight and in case of undercharge 
it makes no difference whether consignor or con- 
signee has been misled by the carrier as to the 
true rate. Referring to many cases it is said: 
“The necessary effect of all these decisions * * * 
is in our opinion, that the carrier cannot by any 
act estop itself from exacting the lawful freight 
rate. If the carrier could so estop itself, then it 
would lie within the carrier’s power, by purposely 
putting itself in a position where it could not 
exact the lawful rate of a shipper it desired to 
favor, to render nugatory one of the main de- 
signs of the act, the prevention of discrimination 
between shippers.” This was a case against the 
consignee, but let it be supposed that the carrier 
purposely agreed with consignee not to press him 
for the full freight. This would seem an act by 
way of estoppel, but as said, it would not be 
within the policy of the law to recognize it. 
Shall, then, mere lack of intent accomplish what 
the law says shall not be recognized if directly 
intended ? 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE EIGHT-HOUR LAW DECISION. 





In the Missouri, Oklahoma & Gulf Railroad 
case, in which, on the 19th inst., the Supreme 
Court of the United States sustained the con- 
stitutionality of the Adamson Act, we have an- 
other five to four decision. 


The opinion of the Chief Justice, in which 
Justices Holmes, Brandeis and Clark concurred, 
proceeds upon the fundamental assumption that 
both employers and employes engaged in the 
performance of the duties of common carriers 
in interstate commerce are affected with a 


public interest of such importance as to con- | 


trol the exercise of the right of contract in 
their personal relations. For this reason 
“hours-of-service laws” have been sustained, 
and the same reasoning will sustain a tem- 
porary fixing of wages where the parties can- 
not agree and in the absence of an agreement 


‘there will be a stoppage in the performance of 


the duties of the carrier in interstate com- 
merce. The power of Congress arises from the 
fact that without it the existence of the public 
right and the public power to preserve it would 
be wholly under the control of the private right 
to establish a standard by agreement. 
Whether or not it is within the power of Con- 
gress to regulate wages by a permanent com- 
mission, in the absence of a dispute between 
employers and employes, is a point on which 
the court has not expressed a positive opinion, 
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although the natural inference seems to be 
that the power might be exerted as an orderly 
method of forestalling the possibilities of 
strikes. As employes as well as employers are 
affected by the public character of their em- 
ployment, it would seem that Congress has the 
power to make strikes by employes of common 
carriers a criminal offense, and may enact a 
compulsory arbitration law. The Chief Justice 
clearly intimates that the right to strike is 
necessarily subject to limitation when employ- 
ment is accepted in a business charged with a 
public interest as to which the power to regu- 
late, possesed by Congress, applies, and the 
court sustained the constitutionality of the act 
partly upon the theory that in substance and 
effect it amounts to an exertion by Congress 
of its authority “to compulsorily arbitrate the 
dispute between the establishing as 
to the subject-matt ute a legis- 
lative standard of wage ve and binding 
as a matter of law upon the parties,” and that 
the existence of such power in Congress is 
necessarily implied in the decision is recog- 
nized by Justice McReynolds in his dissenting 
opinion, in which he says that it necessarily 
follows from the doctrine of the opinion that 
Congress has power “to fix a maximum as well 
as a minimum wage for trainmen, to require 
the compulsory arbitration of labor disputes 
which may seriously and directly, jeopardize the 
movement of interstate commerce and to take 
measures to effectually protect the free flow 
of such commerce against any combination, 
whether of operatives, owners or strangers.” 

In estimating the effect of the decision, it is 
important to bear in mind the fact that Justice 
McKenna concurred only upon the ground that 
the Act of Congress was an “hours-of-service 
act,” and intimated that if the railroads found 
that they could not operate under the act with- 
out loss and were refused a proper increase in 
rates, the act might be open to objection on 
constitutional grounds. Justice Day dissented 
on the ground that the act was merely experi- 
mental and was enacted without proper investi- 
gation. While not denying the power to fix 
wages, he questioned the right to enact a com- 
pulsory arbitration law. Justices Pitney and 
Van Devanter held that the act could not be 
sustained as a proper regulation of interstate 
commerce, as it usurped the right of the owners 
of the railroads to manage their own property 
and make their own contracts with their em- 
ployes. Justice McReynolds seems to have con- 
curred in this view. 


It, therefore, appears that Justice McKenna 
was not in sympathy with the views expressed 








by the Chief Justice in regard to the general 
power of Congress to fix the wages of railroad 
employes by statute or to enact a compulsory 
arbitration law, and that he only concurred in 
the decision because he viewed the act as strict- 
ly an “hours-of-service” act, in which he ap- 
pears to have differed from all the other mem- 
bers of the court. ‘ 

Under these circumstances it is a very grave 
question how far the principles laid down in the 
opinion of the Chief Justice can be safely relied 
upon in the future as an authoritative exposi- 
tion of the views of the court. They appear 
to be the views of a minority.—Legal Intelli- 
gencer. 








HUMOR OF THE LAW. 





His Dad—“If you don’t devote some time to 
study I don’t know what kind of a lawyer you 
expect to be.” 

The Law Student—"There’s plenty of time, 
father. I understand you never get a case 
that requires any knowledge of law until about 
five years after you are admitted.”—Boston 
Transcript. 





Policeman (giving evidence)—“After being 
ejected from the cinema, he was discovered 
with a large bouquet in his arms on the door- 
step of the back entrance to the picture palace.” 

Magistrate—“Did he give any reason for his 
extraordinary behavior?” 

Policeman—“His speech was very indistinct, 
yer worship, but from what I could gather, ’e 
was waiting to see Mary Pickford ’ome.”— 
Rochester Evening Times. 





At the close of a lecture which George 
Bernard Shaw delivered recently on “Socialism 
After the War,” the lecturer announced that 
he would be glad to answer any questions that 
any member of the audience might care to put 
to him. 

A man rose in the middle of the hall: 

“I should just like to ask you one thing, Mr. 
Shaw,” he said. “Don’t you think that those 
huge incomes one hears of are all wrong? 
Don’t you think that there should be a law 
passed to prevent any man having more than a 
thousand a year?” 

“Certainly not!” Mr. Shaw exclaimed, prompt- 
ly. “Why, I make more than a thousand a 
year myself.”—Pearson’s Weekly, London. 
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1. Adverse Possession—Statute of Limita- 
tions.—The statute of limitations does not run 
against the claim of a‘town or of the public to 
a street.—Kuehl v. Town of Bettendorf, Ia., 161 
N. W. 28. 

2. Assignments—Expectancy. — Where de- 
ceased by warranty deed conveyed his expect- 
ancy as heir of his mother, but predeceased her, 
his children took -by inheritance from grand- 
mother, and were not bound by covenant of war- 
ranty to relinquish property invoived as after- 
acquired property.—Johnson v. Breeding, Tenn., 
190 S. W. 545. 

3. Attachments—Publication—In attachment 
against a nonresident served only by publica- 
tion, where no property was seized and the gar- 
nishee denied possessing property of the de- 
fendant, it was improper to render judgment 
by default against defendant before finding that 
the garnishee possessed property belonging to 
defendant.—Riley Pennsylvania Oil Co. v. Sym- 
monds, Mo., 190 S. W. 1038. 


4. Attorney and Client—Lien.—The attorneys 
of an administratrix have no lien upon assets 
of decedent's estate to satisfy claims for services 
rendered administratrix in connection with ad- 
ministration of estate.—In re O'Connor's Estate, 
N. Y., 162 N. Y. Supp. 957. 
Services.—lIrrespective of statute, an at- 





5. 


torney for defendant, against whom a complaint 
was dismissed, with costs, who had not been 
paid for his services had a lien upon such costs, 
deposited with clerk of court, and, as against 
any third party, a clear right to such costs.— 
Fliashnick v. Burke, N. Y., 162 N. Y¥. Supp. 867. 








6. Special Authority.—An agreement by an 
attorney to dismiss an action upon merits is not 
valid without evidence of special authority in 
addition to retainer to do so.—Seymour State 
Bank vy. Rettler, Wisc., 160 N. W. 1084. 


7. Bankruptey—<Act of.—Under Bankr. Act, § 
3, it is an act of bankruptcy for an insolvent 
debtor to apply for a trustee or receiver for 
his property, or for a receiver or trustee to be 
appointed.—In re McKinnon Co., U. 8S. D. C., 237 
Fed. 869. 


8. Assets.—A court of bankruptcy will re- 
lease from its administration only tnat prop- 
erty of a bankrupt in which by reason of con- 
ceded and absorbing superior iiens and privi- 
leges the trustees have no equity.—Roger v. J. 
B. Levert Co., U. S. C. C. A., 237 Fed. 737. 

9. Conditional Sale-—Under Code Iowa, §§ 
2905, 2906, held, that lien of claimant selling 
goods under conditional contract of sale could 
not, no fraud « ce being involved, be 
questioned by alf of general cred- 
itors, who a prior to filing of 
petition in ban t which time contract 
was on record.—kmerson-Brantingham Iimple- 
ment Co. v. Lawson, U. S. D. C., 237 Fed. 377. 

10._—-_Discharge.—A bankrupt’s discharge will 
not be denied on the ground that he made false 
representations for the purpose of securing cred- 
it, because one who extended credit relied on an 
incorrect statement made to commercial agent, 
two years before.—in re Kean, U. S. D. C., 237 
Fed. 682. 

11. Estoppel.—Proceedings against an in- 
solvent corporation, under Revisal N. C. 1908, 
§ 1219, providing for the appointment of a re- 
ceiver, etc., do not preclude creditors from peti- 
tioning to have the corporation adjudged a 
bankrupt, notwithstanding the action of the 
state courts.—In re McKinnon Co., U. S. D. C., 
237 Fed. 869. 

12. Foreclosure.—Under Bankr. Act, § 68, 
claims due the bankrupt against mortgagees 
who took possession of its property under an 
invalid foreclosure may be set off against claims 
of mortgagees.—Roger v. J. B. Levert Co., U. 8S. 
Cc. C, A., 237 Fed. 737. 

13. Insurance.—Under Bankr. Act, § 70a, 
held that, where life policies were not payable 
to bankrupt or his estate, though he reserved 
right to change beneficiary, trustee was not en- 
titled to surrender value of policies or the poli- 
cies themselves; bankrupt not being bound to 
change beneficiary.—In re Samuels, U. 8. C. C. 
A., 237 Fed. 796. 

14, Jurisdiction.—Under § 11 of the Bank- 
ruptcy Law, giving authority to a court of 
bankruptcy to stay proceedings in actions 
against the bankrupt pending in other courts, 




















the bankruptcy courts are vested with the ex-. 


’ 


clusive jurisdiction in the administration of the . 


estate of the bankrupt.—Roger v. J. B, Levert 
Co., U. S. C. C. A., 237 Fed. 737. 

15. Lex Fori.—Though a trust was not rec- 
ognized by the lex fori, held, that a husband's 
breach of agreement to convey to his wife land 
purchased with htr money, title being taken in 
his own name, would make her a creditor, so 
that a conveyance in derogation of the rights of 
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other creditors would only operate as a prefer- 
ence.—In re Kean, U. S. D. C., 237 Fed, 682. 


16. Mechanics’ Lien.—Mechanics’ liens ob- 
tained within four months of institution of 
bankruptcy proceedings are not dissolved by 
Bankr. Act, §§ 67c-67f—Kemp Lumber Co. v. 
Howard, U. S. C. C. A., 237 Fed. 574. 


17. Mortgage.—Under Bankr. Act, § 47a (2), 
amended by Act June 25, 1910, § 8, and Code 
Iowa, § 2906, and the recording act of that state, 
trustee takes stock of bankrupt firm free of 
recorded mortgage given in individual name of 
partner.—In re Empress Pharmacy, U. S. D. C., 
237 Fed. 676. 


18. Plenary Suit.—The rights of one who 
has obtained a lien upon the property of one 
subsequently adjudged bankrupt, which does 
not fall within Bankr. Act, §§ 67c, 67f, cannot 
be summarily adjudicated, but must be deter- 
mined in a plenary suit.—American Trust & 
Savings Bank v. Ruppe, U. S. C. C. A., 237 Fed. 
581. 

19. Preference.—In the absence of prefer- 
ence or fraud, the trustee of a bankrupt, save 
as to an instrument reserving a lien on bank- 
rupt’s estate unrecorded at the time the bank- 
ruptey petition was filed, has only the same 
right as the bankrupt.—Emerson-Brantingham 
Implement Co? vy. Lawson, U. S. D. C., 237 Fed. 
877. 

20. Preference.—While a preference given 
within four months of bankruptcy is subject to 
attack, it is no ground for opposition to a dis- 
charge.—In re Kean, U. S. D. C., 237 Fed, 682. 

















21. Trustee.—Where neither candidate for 
trustee in bankruptcy received the requisite 
votes in number and amount at the creditors’ 
meeting, it was improper for the referee to ap- 
point as trustee one of those candidates.—In re 
F. & D. Co., U. S. D. C., 237 Fed. 895. 

22.——-Unpaid Rent.—Under Bankr. Act, § 67d, 
lien of a lessor of mercantile property for un- 
paid rent and that accruing within year, given 
by Civ. Code La., art. 2705, and Act La. No. 128 
of 1894, is not affected by the bankruptcy.— 
Fudickar vy. Glenn, U. S. C. C. A., 237 Fed. 808. 

23. Willful Tort.—A judgment for damages, 
based on a willful and malicious assault inflicted 
by the bankrupt on the person of plaintiff, is 
not discharged by the adjudication in bank- 
ruptey.—In re Conroy, U, S. C. C. A., 237 Fed. 
817. ! 

24. Banks and Banking—Negligence.—Cred- 
itors of insolvent bank had right, not only to 
subject directors as stockholders and other 
stockholders to statutory double liability, but 
had right to seek indemnity fram directors if 
they had been guilty of negligence, resulting in 
loss to creditors.—Caldwell v. Ryan, Ky., 190 S. 
W. 1078. 

25. Bills and Notes — Consideration. — An 
agreement that, if the maker of a past-due 
note would pay part of it, the holder would wait 
for the balance, is without consideration, and 
does not discharge the liability of an accommo- 
dation indorser under Negotiable Instruments 
Law N. J., § 120.—Nalitzky v. Williams, U. S. C. 
C. A., 237 Fed. 802. 














26. Consideration.—Where lender of money 
to son, by taking note from his mother, waived 
claim against estate of mother’s husband, ac- 
commodation maker of son's note given for 
loan, and discharged debt of son, either was a 
sufficient consideration to support mother’s note. 
—Becker vy. Noegel, Wisc., 160 N. W. 1055. 





27. Notice of Defect—aA bank cannot be 
held to have taken a note from the payee with 
knowledge of facts making its action bad faith, 
constituting notice of defect, preventing it be- 
ing a holder in due course, under Gen, St. 1902, 
§§ 4222, 4226, because its president was a direc- 
tor of the payee.—First Nat. Bank v. Fairfield 
Auto Co., Conn., 99 Atl. 577. 





28. Usage and Custom.—In action on a note 
a requested instruction, defeating plaintiff's re- 
covery if defendant's indorsement was so un- 
usual and contrary to custom as to be substan- 
tial notice of irregularity, was properly refused, 
where the facts necessary to establish a custom 
were entirely omitted.—American Union Trust 
Co. v. Never Break Range Co., Mo., 190 S. W. 
1045. 


29. Brokers—Anticipatory Breach.—As_ re- 
gards anticipatory breach of vendor’s contract 
to pay brokers their commission obtained in 
contract to convey land to the purchaser, it is 
not a renunciation thereof for the vendor to 
refuse to convey to the purchaser.—Leonard v. 
Kendall, Tex., 190 S. W. 786. 


30.——Commission.—Where real estate agents 
agreed in writing, in consideration of a commis- 
sion, to secure subtenants for full term of 5 
years, but in fact secured tenants only for a 
period of 4 years and 11 months, they could not 
recover commission.—Burgher & Co. y. Canter, 
Tex., 190 S. W. 1147. 


31.——Commission.—Where it was agreed that 
realty brokers should not receive commission 
unless property was sold for more than fixed 
sum, seller was bound to give brokers, after 
they found a purchaser, fair opportunity to sell 
to him for more than such sum.—Harris v. Sissa, 
Conn., 99 Atl. 580. 

32. Carriers of Goods—Carmack Amendment. 
—Nothing in Carmack Amendment to Interstate 
Commerce Act abrogates right of shipper under 
existing federal laws to pursue connecting car- 
rier whose wrong caused the loss, so that ship- 
per could sue an intermediate carrier for its 
negligent breach of contract.—Collier v. Wabash 
R. Co., Mo., 190 S. W. 969. 

33. Carriers of Passengers—Ejection.—While 
a passenger on an interurban electric car is en- 
titled to a seat, he cannot ride free because un- 
able to obtain one, but must leave car on being 
given reasonable opportunity; and those in 
charge in case of his refusal to pay fare may 
eject him.—Rossman v. Georgia Ry. & Power 
Co., Ga., 91 S. E. 90. , 

34. Commerce—Bridges.—In the absence of 
reciprocal legislation by Ohio and Kentucky, 
held that the courts of Kentucky could not im- 
pose penalties on a river company maintaining 
a bridge over the Ohio River, for making 
charges in violation of Ky. St. § 845.—Broadway 
& Newport Bridge Co. v. Commonwealth, Ky., 
190 S. W. 715. 
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35. Employe.—Where a car repairer was 
injured while repairing cars employed solely in 
interstate commerce, his rights must be deter- 
mined under the laws of the United States and 
not of state of the forum, or of that where 
accident occurred.—Smigiel v. Great Northern 
Ry. Co., Wisc., 160 N. W. 1057. 


36. Employe.—Section hand in service of 
interstate carrier, hurt while repairing track to 
seales on which cars destined to other states 
were weighed, was engaged in interstate com- 
merce, and might sue under federal Employers’ 
Liability Act.—Dowell v. Wabash Ry. Co., Mo., 
190 S. W. 939. 

37.——Employe.—A carpenter injured while 
riveting a stovepipe for a stove to be used in a 








roundhouse, where engines engaged in inter- 
state commerce were sheltered, was not “en- 
gaged in interstate commerce.’—Dunn v. Mis- 


souri Pac. Ry. Co., Mo., 190 S. W. 966. 

38. Corporations—Promoters. — Parties with 
whom plaintiff claimed to have made his original 
contract for service in promoting, selling stock 
in, and organizing a corporation, who were hold- 
ing themselves out as officers of the corporation 
before it was organized, were all mere promot- 
ers.—Van Zandt v. St. Louis Wholesale Grocer 
Co., Mo., 190 S. W. 1050. 


39.——-Stock.—The interest of a stockholder in 
a domestic corporation is “property,” having its 
situs in the state of incorporation.—Holmes v. 
Camp, N. Y., 114 N. E. 841, 219 N. Y. 359. 

40. Damages—Liquidated. — Stipulation in 
contract for sale of land for forfeiture as liqui- 
dated damages of earnest money for failure to 
accept deed, money to be returned if a good 
merchantable title could not be shown, held 
valid stipulation for liquidated damages.—Nelson 
v. Butler, Tex., 190 S. W. 811. 

41. Special Damages.—Where one party has 
defaulted a contract with another on account of 
a third party’s default, if third party knew of 
circumstances creating special damages, such 
damages are recoverable.—McKibbin v. Pierce, 
Tex., 190 S. W. 1149. 

42. Death—Negligence.—In action for death 
alleged to have resulted from decedent’s col- 
lision with defendant’s automobile, to establish 
liability it was not necessary for plaintiff af- 
firmatively to exclude every possible way in 


which death might have resulted other than 
from defendant’s negligence.—Rosenburg _v. 


State, Md., 99 Atl. 680. 

43. Presumption.—Death is not presumed 
at any particular time within the seven years’ 
absence necessary to raise that presumption, 
but a definite date may- be circumstantially 
shown.—Bonslett v. New York Life Ins. Co., Mo., 
190 S. W. 870. 

44. Deeds—Construction.—In a deed convey- 
ing property on condition that the grantees shall 
furnish the grantor with home and board, “home 
and board” means something reasonably suf- 
ficient for a man in his circumstances and situa- 
tion.—Murphy v. Tweedle, N. Y., 162 N. Y. Supp. 
874. 

45. Diverce—Alimony.—aA gift of a note by a 
husband to sister on eve of separation from his 
wife, obviously done for purpose of reducing 











alimony, should not be listed as a liability in 
determining his estate for purpose of fixing 
amount of alimony.—Griffith v. Griffith, Mo., 190 
S. W. 1021. 


46. Cruel Treatment.—There is no settled 
rule as to what is necessary to show such cruel 
and inhuman behavior as to indicate a husband's 
settled aversion toward his wife, except that 
his behavior need not be brutal or violent.— 
Burns v. Burns, Ky., 190 S. W: 683. 


47. Misconduct.—In wife’s suit for divorce 
on ground of cruel treatment, husband need not 
answer at all to render it court’s duty to hear 
testimony showing that wife has been guilty 
of similar acts of misconduct toward husband,— 
Hartman y. Hartman, Tex., 190 S. W. 846. 








48. Eleectriceity—Burden of Proof.—In action 
against electric power company for death of 
horse driven into pool at foot of pole supporting 
wires, until it was established that electricity 
had escaped from defendant’s equipment to the 
pool, there was no burden on it to show that 
the current which killed the horse came from 
some other point.—Bergeler v. Waukesha Gas 
& Electric Co., Wisc., 160 N. W. 1076. 


49. Estoppel—Reception of Benefits—Where 
a contract was not signed by two of parties, 
plaintiffs, who have received and retained the 
full benefits accruing to them under contract 
which they signed and delivered as their con- 
tract, cannot repudiate its obligations on ground 
that it was not signed by all of parties named 
therein.—State, to Use of Goodman, v. Regent 
Laundry Co., Mo., 190 S. W. 951. 


50. Evidence—Burden of Proof.—Although 
proof that automobile causing injury is being 
driven by servant raises inference that driver 
was engaged in master’s business, burden of 
proof as matter of law remains upon plaintiff 
to establish material allegations upon which 
right of recovery rests.—Gordon v. Texas & Pa- 
cific Mercantile & Mfg. Co., Tex., 190 S. W. 748. 


51. Executors and Administrators—Commis- 
sions.—Since, where same person is an execu- 
tor and trustee under will, he cannot act in 
duplex character, but each act must be either as 
executor or trustee, executors under will are 
not entitled to commissions for services, which 
could only be performed by them as trustees.— 
In re Steelman’s Estate, N. J., 99 Atl. 612. 


52. Fixtures—Conditional Vendor.—Owner of 
a building under construction held not charge- 
able with notice that elevators placed in the 
building by the contractor were subject to res- 
ervation of title in the seller until paid for.— 
Otis Elevator Co. v. Palmetto Const. Co., U. S. C. 
C. A., 237 Fed. 769. 

53. Garnishment—Debt.—Where mother con- 
veyed land to children subject to charges in 
favor of other children, and grantees accepted 
deed, they became personally bound to pay sums 
specified to other children; so that charge in 
favor of another child was a “debt,” and subject 
to garnishment.—Meyer v. Brogan, Ia., 160 N, W. 
904. 

54. Highways—Instructions.—In action for 
damages in collision between automobiles, in- 
struction assuming that failure of plaintiff's 
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driver to give signal on approaching curve 
amounted to negligence in law held erroneous.— 
Lumb v. Forney, Mo., 190 S. W. 988. 


55. Husband and Wife—Community Property. 
—Husband has management of community es- 
tate, with exception of conveyance of home- 
stead, or when the wife is abandoned by the 
husband, or the property is conveyed in fraud 
of the wife——Briggs v. McBride, Mo., 190 S. W. 
1123. 

56. Contract.—An express contract between 
a husband and wife that she should receive rea- 
sonable compensation for extra and unusual 
services rendered outside her domestic duties is 
valid—In re Cormick’s Estate, Neb., 160 N. W. 
989. 


57. Wife’s Estate.—Where before the mar- 
riage the husband advanced money to aid in 
conducting a farm, and after the marriage sold 
some of it and took the proceeds, and later after 
her death seized some of the property and sold 
it to satisfy the alleged indebtedness, he could 
not also have a claim for the same indebtedness 
allowed against her estate—In re Simonson’s 
Estate, Wisc., 160 N. W. 1040. 


58. Insurance—Attachment.—Where insured 
in a policy of life insurance accepted cash sur- 
render value and company had forwarded a 
check to its agent to be delivered upon execution 
of a proper release, fund was subject to attach- 
ment as property of insured.—Cooper v. West, 
Ky., 190 S. W. 1085. 


59. Commissions.—Under Rev. St. 1909, § 
6900, providing for preliminary incorporation of 
insurance companies to secure subscriptions, 
such a corporation cannot pay commission for 
the sale of or subscriptions to stocks out of the 
amounts paid by  subscribers.—Reynolds  v. 
Whittemore, Mo., 190 S, W. 594. 


60.—Condition Precedent.—A provision for 
notice of accidents in an employer’s liability 
policy is of essence of contract, and a breach of 
such provision by assured will prevent a recov- 
ery under policy on ground of nonperformance 
of a condition precedent, although policy con- 
tains no stipulation for forfeiture.—United 
States Fidelity & Guaranty Co. v. W. P. Car- 
michael Co., Mo., 190 S. W. 648. 


61.——Construction of Policy—Where by the 
terms of a life policy, the widow was to receive 
the “bonus additions,” that the company in com- 
puting the amount due called this sum a “mortu- 
ary dividend,” instead of “bonus additions,” did 
not defeat the widow’s right.—Tennant v. Up- 
ton, N. J., 99 Atl. 652. 

62. Dependent.—The statutory term, “de- 
pendent,” in fraternal society cases, means one 
to whom the member is under some obligation, 
legal, equitable or moral, to furnish support or 
to aid in doing so.—Supreme Lodge, New Eng- 
land Order of Protection, v. Sylvester, Me., 99 
Atl. 655. 

63. Misrepresentation.—It is the purpose of 
the Ky. St. § 639, providing that misrepresenta- 
tions in insurance application, unless material 
or fraudulent, shall not prevent recovery, to 
prevent loss of indemnity on misrepresentations 
or warranties not fraudulent or material, either 
in the application or proof of loss.—Kentucky 
ier , ae Ins. Co. v. McWilliams, Ky., 190 S. 
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64. Intoxicating Liquors—Saloon License. — 
The saving clause of St. 1915, § 1565d, protect- 
ing existing saloon licenses issued before a cer- 
tain date, did not apply where a no-license peri- 
od existed at that date, and did not permit the 
granting of licenses equal to number in force 
before the no-license period.—State v. Schotten, 
Wisc., 160 N. W. 1066, 

65. Variance.—Under information for un- 
lawfully keeping liquor for one “John Doe, 
whose true name is unknown,” variance, if any, 








in proof that party for whom it was kept was 
one John Medley was no ground for reversal, 
unless trial court found that variance was ma- 
terial and prejudicial to defense, as provided by 
Rev. = 1909, § 5114.—-State v. Leonard, Mo., 190 
S. W. 957. 


66. Landlord and Tenant—Signs on Walls.— 
Even if it was an unwarranted use of the prem- 
ises for a tenant to cover one entire outside 
wall with a sign, if tenant permitted a third 
party to paint sign, the latter is liable to land- 
lord only when sign has done substantial dam- 
age to freehold.—Kretzer Realty Co. v. Thomas 
Cusack Co., Mo., 190 S. W. 1011. 


67. Surrender of Premises.—Where tenant 
paid rent monthly in advance, agreeing to sur- 
render premises on demand, this was a periodic 
monthly tenancy, and landlord could not demand 
premises until expiration of the month.—McKib- 
bin v. Pierce, Tex., 190 S. W. 1149. 


68. Libel and Slander—Cartoons.—Publication 
of cartoons, representing the trials of a violin- 
ist because of his attractiveness to women, was 
not libelous, where the pictures did not resemble 
plaintiff, and no situation was shown which 
might connect him in the eyes of readers with 
the cartoons.—Stern v, Press Pub. Co., N. Y., 162 
N. Y. Supp. 891. 


69. Prejudicing Trade.—To say of a tobac- 
co grader that he received compensation from 
one purchasing from the association employing 
him is actionable per se as prejudicing him in 
ee v. Wier, Ky., 190 S. W. 


70. Limitation of Actions—Bringing Suit.— 
Where the citation was not sent to the sheriff 
for service until two months after it was issued, 
and after the right of action was barred, plain- 
tiff must show a bona fide intention to have it 
served and a reasonable excuse for not having 
done so.—Panhandle & S. F. Ry. Co. v. Hubbard, 
Tex., 190 S. W. 793. 


71. Prescription.—Where possession of an 
adverse holder was less than 20 years when 
owned died leaving minor children, one of the 
children, still a minor, is entitled to recover 
his interest in the property; the presumption not 
having completely run as to him during his dis- 
7 lisa v. Prince, Tenn., 190 S. W. 











72. Master and Servant—Course of Employ- 
ment.—Stenographer, employed by corporation 
occupying fourth floor of building, who, when a 
fire originating in a lower floor cut off means 
of escape, was so burned as to cause death, met 
her death as the result of an accident arising out 
of and in the course of her employment.—New- 
—_ & Biproducts Co. v. Feldman, N. J., 99 


73.——Course of Employment.—Where in 1915, 
with his master’s knowledge, a traveling sales- 
man, to visit the employer’s London office, sailed 
on a British passenger steamer, and was killed 
when the steamer was sunk by a German sub- 
marine, the accident was one in the course of 
employment, irrespective of the lawfulness or 
unlawfulness of the submarine attack.—Foley 
v. Home Rubber Co., N. J., 99 Atl. 624. 


74. Fellow-Servant.—Where operators of 
cordage machines had nothing to do with re- 
pairing them, and blacksmiths and machinists 
who repaired them had nothing to do with op- 
erating them, operators and blacksmiths were 
not fellow-servants.—Dittrich v. American Mfg. 
Co., Mo., 190 S. W. 1006. 


75. Inexperience.—Where a _ servant en- 
gaged in shoring up an embankment was utterly 
inexperienced and the danger of the embank- 
ment’s caving in did not appear imminent, his 
obeying the foreman’s order to do such work 
did not convict him of negligence as a matter 
of law.—McDonald v. Central Illinois Const. 
Co., Mo., 190 S. W. 633. 


76. Negligence.—Failure of engineer to 
stop engine or give warning to plaintiff, who 
was standing in full view between tracks at 
crossing, awaiting the passage of another train, 
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in attitude of attention to such train, was negli- 
gence to which plaintiff’s contributory negli- 
gence was no defense.—Waterfield v. Wabash 
Ry. Co., Mo., 190 S. W. 981. 


77.——Warning.—Where a master employs a 
servant in a room where air is impregnated 
with ‘poisonous fumes, he should caution him 
as to the danger, and it is not sufficient to fur- 
nish servant with appliance to be worn over 
the mouth and nose to prevent such danger.— 
Wiseman v. Carter White Lead Co., Neb., 160 N. 
W. 985. 

78 Mortgages—Collateral Security.—Where a 
mortgagor assigned to the mortgagee a life poli- 
cy as collateral security, and agreed to pay the 
premiums, and later set apart a fund to pay 
the premiums and interest on the mortgage 
debt, but the mortgagee failed to apply the 
same for that purpose, and the policy lapsed, 
foreclosure of the mortgage would be restrain- 
ed.—Slagle v. Crise, Md., 99 Atl. 666. 

79. Municipal Corporations—Accident. — That 
stone in the road may have contributed to caus- 
ing accident to an automobile driver does not 
relieve municipality from liability if the unrailed 
embankment was also a cause.—Miner v. City 
of Franklin, N. H., $9 Atl. 647. 

80. Pedestrians.—A pedestrian need not 
abandon his customary route in a public street 
because of a defect, and is not guilty of con- 
tributory negligence in failing to do so, unless 
defect is so patently dangerous that no ordi- 
narily prudent person would attempt to pass 
over it—Stephens v. City of Eldorado Springs, 
Mo., 190 S. W. 1004. 

81.——_Sidewalks.—If ice on sidewalks is ex- 
ceptional and becomes hazardous for other 
causes than its natural formation, so as to en- 
danger pedestrians, a city is liable for injuries 
caused thereby.—Krucker v. City of St. Joseph, 
Mo., 190 S. W. 644. 

82. Perpetuities—Rule Against. — Limitation 
over that, if any of trustor’s children entitled 
to distribution shares, in trustee’s discretion, 
should die before receiving their share, without 
issue, residue should be divided between 
grantor’s surviving brothers and sisters and 
their issue by representation, held not to violate 
rule against perpetuities—True Real Estate Co. 
v. True, Me., 99 Atl. 627. 

_ 83. Principal and Surety—Discharge of Prin- 
cipal.—The effect of discharge of principal debt- 
or, by acceptance of his composition, to dis- 
charge his surety was not altered by the fact 
that the surety paid the balance of the claim of 
one or more creditors participating in the com- 
position; no fraud appearing.—American Blower 
sas v. Lion Bonding & Surety Co., Ia., 160 N. W. 


84. Railroads—Negligence.—A railroad was 
guilty of negligence per se if it violated a stat- 
ute by maintaining a street crossing within a 
city less than 24 feet in width, and, if the viola- 
tion proximately caused injury to driver of 
wagon whose horse shied when frightened by 
locomotive, road was liable.—Phillips v. Pryor, 
Mo., 190 S. W. 1027. 

85. Sales — Condition Precedent. — Where 
plaintiff offered to furnish structural iron work 
at a price, and defendant accetped, but requested 
that certain iron be rushed, such request was 
not a condition precedent to acceptance.—Simp- 
son v. Emmons, Me., 99 Atl. 658 

86. Implied Warranty.—Where seed corn 
was sold pursuant to a written catalogue, there 
was no implied warranty as to its quality and 
fitness; there being an express statement that 
the seed was tested, and purchasers being urged 
to test the same and return if test was‘unsatis- 
factory.—Slinger vy. Totten, S. D., 160 N. W. 1008. 

87. Misrepresentation. — Where seller's 
agent falsely represented to druggist not en- 
gaged in regular business of selling silverware 
that prices offered were regular wholesale price, 
and druggist was thus induced to purchase, he 
can avoid contract for misrepresentations.—El- 
liott Supply Co. v. Green, N. D., 160 N. W. 1002. 

88. Quantum Meruit.—Where plaintiff had 
purchased his father’s business without defend- 
-ant’s knowledge and sold grease to the latter, 




















a contract to pay the reasonable value of grease 
received will be implied by law, and quantum 
meruit therefor sustained.—Merkel v. St. Louis 
Hide & Tallow Co., Mo., 190 S. W. 611. 


89. Vendor's Risk.—Where seller, reserving 
property in goods shipped which buyer refused 
to accept unless allowed offset, left them on 
dock without providing for their safety, the 
seller must suffer the loss where goods were 
destroyed by fire.—Rylance v. James Walker Co., 
Md., 99 Atl. 597. ‘ 

90. Sunday—Bills and Notes.—A note made 
on Sunday was void and ineffectual to discharge 
debt for which it was given.—Becker v. Noegel, 
Wisc., 160 N. W. 1055. 

91. Telegraphs and Telephones—Damages.— 
A telephone company, desiring to string wires 
along a street, could not take the law into its 
own hands and disfigure, mutilate and damage 
the trees of abutting landowners at will with- 
out being liable in damages therefor.—Reber v. 
Bell Telephone Co, of Missouri, Mo., 190 S. W. 
612. 





92. Public Service Company.—A telephone 
company’s right as a quasi public corporation to 
erect poles along the street and string wires 
was subject to the rights of abutting owners to 
maintain trees projecting over the street.—Reber 
v. Bell Telephone Co. of Missouri, Mo., 190 S. W. 
612. 

93. Trusts—Evidence.—Where evidence show- 
ed that real estate was paid for by decedent 
but deeded to the defendant, his brother, de- 
cedent always exercising acts of ownership, and 
defendant never claiming title until decedent’s 
death, the defendant will be decreed to hold the 
property in trust for decedent's estate.—Phil- 
bin v. Watson, Md., 99 Atl. 675. 

94. Testamentary Trust.—A tenant for life 
is entitled to the income of a testamentary trust 
to be computed from the testator’s death, unless 
a contrary intention is indicated by the will.— 
Ogden vy. Allen, Mass., 114 N. E. 862. 

95. Wendor and Purchaser—Recitals in Deed. 
—A subsequent purchaser of land must take 
notice of the recital of a deed in the line of his 
title, and a recital that the purchase money is 
unpaid is sufficient to put all parties upon no- 
tice.—Beard v. Bank of Osceola, Ark., 190 S. W. 
849. 

96. Waters and Water Courses—Riparian 
Owner.—A railroad, which, to protect its line, 
constructs a high embankment, several feet 
from the shore line at low-water mark, narrow- 
ing the channel of a stream is not liable therefor 
to a riparian owner whose land is damaged by 
the flood of an unusual and extraordinary fresh- 
et.—Chesapeake & O. Ry. Co. v. Meriwether, Va., 
91 S. E. 92. 

97. Riparian Rights—A_ creek flowing 
through a well-defined channel, with banks and 
bed fed by rains falling within its watershed 
outside of defendants’ land and through which 
water flows only after a rainfall, held not water 
flowing in a water course to which riparian 
rights attach.—Hoefs v. Short, Tex., 1909 S. W 
802. 











98. Wills—Personal Effects. — The words, 
“personal effects,” used in the residuary clause 
of a will, held, under the doctrine of ejusdem 
generis, to include only personal property of 
character described in preceding bequests, and 
not money and securities received by testatrix 
after executing will as purchase price of land. 
—In re May’s Estate, Minn., 160 N. W. 790. 

99. Specific Legacy.—Where a will showed 
that it was the intent of testator that specific 
legacies should be discharged by his son, who 
took under the will and not by the estate, lega- 
cies were properly deduced from the son’s share 
as residuary legatee.—In re Miller’s Estate, 
Minn., 160 N. W. 1025. 

100. Work and Labor—Husband and Wife.— 
A woman living with a man thinking she was 
his wife until his death, when she discovered 
that he had a lawful wife still living, which had 
been fraudulently concealed by him, could re- 
cover from his estate the reasonablé value of 
services rendered in excess of benefits received. 
—Sanders v. Ragan, N. C., 90 S. E. 777. 














